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Leave granted.

The appellant, —a truck driver was apprehended and
arrested on 21st August, 1992 by a Preventive Party, on the
Kot a-Bundi Road in Rajasthan-as he was shown to be carrying
96. 600 kgs. of opiumin his Truck No.PCT 9997. The opium
was found conceal ed in three gunny bags containing 21 raxine
bags. After conpliance of the requisite |legal formalities,
a case under Section 8/18 of the Narcotic Drugs and
Psychotropi ¢ Substances Act, 1985 (hereinafter called "the
Act") was registered. The seized goods and sanples were
kept in double I|ock nmalkhana. = On conducting tests, the
articles seized were found to be opium On _trial, the
appel  ant was found guilty of the offences with which he was
charged under the Act. He was convicted and sentenced to
rigorous inprisonnent for 15 years and to pay a fine of
Rs.1.5 lakhs or in default of the fine to undergo rigorous
i mprisonnent for one year. |In appeal, the Hi gh Court upheld
the conviction but reduced the sentence of inprisonnent to
10 years and fine of Rs.1l |akh, vide the order inpugned in
this appeal

M. Jayant Bhushan, Advocate who appeared . as -am cus
curaie has raised sonme |egal questions which, according to
him had not been taken note of either by the Trial Court or
by the H gh Court. He contended that as the procedure
prescri bed under the Act was not followed, the appellant was
entitled to acquittal. It was further submtted that  no
presunption under Section 35 of the Act could be drawn
against the appellant. Relying upon the judgnment of this
Court in Abdul Rashid Ibrahim Mansuri v. State of Cujarat
[2000 (2) SCC 513] he contended that the appellant had
di scharged the onus of proof regarding his plea of absence
of cul pable nental state which should have been accepted and
the appellant acquitted.

Regarding violation of the procedural safeguard under

the Act, it has been contended on behalf of the appellant@
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that the mandate of Section 55 of the Act has not been@®@
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followed and as the Trial Court as well as the Appellate
Court arrived at the guilt of the appellant on wong
assunptions, the appeal be accepted by setting aside the
i mpugned j udgnent .

In order to appreciate this subm ssion sone facts of the
case are required to be noticed. There is no dispute that
the truck, when intercepted, was not stationary but was in
transit being driven by the appellant. The raiding party
conpri sed of Nand Lal Rai, Inspector (PW8), Mhan Lal (PW),
Bajrang Lal (PW2) and Zaheen Ahmad (PW). Suspecting that
in the truck sone narcotic drugs mght be transported,
I nspector Nand Lal Rair (PWB) call ed i ndependent witnesses
Onkar and Ram Lal and in their presence told the appellant
that he had a suspicion of opiumbeing transported in the
truck. As he “wanted to take search of the truck, he
inquired 'fromthe appellant whether he would get the truck
searched " in the presence of a Gazetted Oficer or a
Magi strate. He was told by the accused that the truck may
be searched by any officer or enployee. As by that tinme
rain had started and there was no arrangenment of |ight at
the place of checking, the preventive party took the truck
along with its driver to the Control Room of Centra
Narcotics Bureau, Kota. PW3, Nand Lal Rai ‘along with other
enpl oyees searched the truck in the presence of Anand Singh
Negi and other w tnesses and found three gunny bags
containing opium as noticed earlier. Fromeach of the
gunny bags 2-2 sanples of 24-24 granms opiumwas taken for
chem cal exam nation and the sanples seized inthe presence
of the witnesses. The raxine bags containing opium were
placed in the gunny bags in the condition as it were and
each of the gunny bags was wapped in white cloth and
seal ed. Nand Lal Rai, Inspector(PW), Anand Singh Neg
(PW) and other enpl oyee-wi tnesses of the Departnent put
their signatures on the sanples and the three bundles. They
al so signed the Panchanama. The appellant was  arrested

under the Act. I nspector Nand Lal Rai then went to the
office of the Superintendent, Central Narcotic Bureau, Kota
and | odged t he First I nf or mat i on Report . The

Superintendent, Central Narcotic Bureau, Kota handed over
the investigation to Inspector Shiv Narain. The infornmation
of the incident was sent to the higher authorities on 23rd
August, 1992. Sanples taken fromthe seized opi um were sent
to the General Manager, Covernment Opium and Al kal oi'd Wrks,
Neemach. On exam nation, the sanples were found to be of
opi um

In the trial Court, the defence counsel argued that the
provi sions of Section 42, 50, 52A, 52(1)&2), 55 and 57 had
not been conplied with. The Court, however, held that the
provisions of Section 42 of the Act were not applicable and
under Section 49, which was the relevant Section for the
case, it was not necessary for Inspector Nand Lal Rai (PW8)
to reduce in witing, the reason for suspicion before taking
the actual search. The alleged violation of Section 52A of
the Act did not affect the nerits of the case. No prejudice
was held to have been caused on account of alleged
non- conpl i ance of the provisions of Section 52(1)&(2) of the
Act . Section 52(3) of the Act was held to have been
conplied wth. So far as conpliance of Section 55 of the
Act was concerned, the Trial Court held:

"On the basis of above di scussion of evidence, | am of
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the view that mandatory provisions of Section 55 of the Act
have been duly conplied with. Bundles containing renaining
opium and sanples were sealed at the site by officer
Incharge of the police station i.e. Nand Lal Rai |nspector
under his own seal. And it is proved beyond reasonable
doubt that these bundles of Opium were produced in the court
in the sane sealed condition and that sanples were sent to
| aboratory for examination in the sanme sealed condition

Not only this that after exam nation sanples were produced
in the court in open condition and bundles of Opium were
al so produced in the court in sealed condition, but also PWM
Anand Singh Negi and PWb Rama Shanker Prasad have deposed,
while giving statenent and after seeing above sanples and
packets, that these packets and sanpl es bear the sane wax
seal of Nand Lal Rai which was affixed by himat the time of
sealing these packets and sanples at the site. The chits
affixed on above packets and sanples bear today also the
same signatures of Anand Singh which were put by himat the
time of sealing these packets and sanples. Therefore, in ny
opi ni on . mandat ory provi si ons section 55 of the Act have been
duly conplied with."

The Hi gh Court al so found that the provisions of Section
42 of the Act were not applicable in the case and as resort @@
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was not had to the procedure prescribed under C ause (a) of @@
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sub-section (3) of Section 52, the conpliance of Section 55
was not necessitated.

The Act was enacted to consolidate and anend  the |aw

relating to narcotic drugs, to nake stringent provisions for@@
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the control and regulation of operations relating to@@
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narcotic drugs and psychotropic substances to provide for
the forfeiture of property derived from or used in, illicit
traffic in narcotic drugs and psychotropic substances, to
i mpl enent the provisions of the International Conventions on
Narcotic Drugs and Psychotropic Substances and for the
matters connected therewth. Chapt er V-—conprising of
Sections 41 to 68 deals with the procedure relating to
i ssuance of warrants and authorisation, power of entry,
search, seizure and arrest w thout warrant or authorisation
procedure where seizure of goods liable to confiscation not
practicable, conditions under which searches shall be
conduct ed, disposal of persons arrested and articles seized,
presunptions regarding possession of illicit articl es,
puni shnment for vexatious entry, search, seizure and arrest,
confiscation of goods used for concealing illicit“drugs and
subst ances, procedure for naking confiscation and power to
tender immunity from prosecution, etc. Section 42 provides
that any Authorised Oficer of the Departments of Centra
Excise, Narcotics, Custons, Revenue Intelligence or —any
other Departnment of the Central Government or the Border
Security Force, specially enpowered by general or specia
order by the Central CGovernnent, or any such officer of the
Revenue, Drugs Control, Excise, Police or any other
Department of a State CGovernnent enpowered in that behalf by
general or special order, if he has reason to believe from
personal know edge or information given by any person that
any narcotic drug or psychotropic substance, in respect of
which an offence punishable under Chapter |V has been
conmitted or any document or other article which may furnish
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evidence or the commission of such offence is kept or
concealed in any building, conveyance or enclosed place,
may, between sunrise and sunset, enter into any such
buil di ng, conveyance or place and in case of resistance,
break open any door and renove any obstacle to such entry.
Such officer has the power to seize the drug or substance
and all material used in manufacture thereof and any other
article or conveyance which he has reason to believe to be
liable to confiscation under the Act and detain and search

and if he thinks proper, arrest any person whom he has
reason to believe to have committed any offence punishable
under Chapter 1V. If such officer has reason to believe
that such warrant and authorisation cannot be obtained
wi thout affording opportunity for the conceal nent of
evidence or facility for escape of an offender, he has the
authority to enter such building, conveyance or enclosed
place any tinme between sunset and sunrise but after
recording the grounds of his belief. For attracting the
applicability of Section 42, it is necessary that the
of ficer  ‘enpowered thereunder, before exercise of his right,
has reason to believe frompersonal know edge or information
regarding the nmovenent~ of narcotic drug or psychotropic
subst ance. However, ~ if the action is taken not upon his
personal know edge or -information, the requirements of
Section 42 would not be applicable. Section 43 of the Act
provi des:

"Power of Seizure and arrest in-public places.-- Any
officer of any of the departnents nentioned in section 42
may- -

(a) seize, in any public place or in transit, any
narcotic drug or psychotropic substance in respect of which
he has reason to believe an offence punishabl e under Chapter
IV has been conmtted, and, ~along wth such drug or
substance, any animal or conveyance or article liable to
confiscation wunder this Act, and any docunent or other
article which he has reason to believe may furni sh evidence
of the comm ssion of an of fence punishabl e under Chapter IV
relating to such drug or substance.

(b) detain and search any person whom he has reason to
believe to have committed an offence punishable under
Chapter IV, and, if such person has any narcotic drug or
psychotropi c substance in his possession and such possession
appears to him to be unlawful, arrest himand any other
person in his conpany.

Expl anation--For the purposes of this section, the
expression "public place" includes any public conveyance,
hotel, shop or other place i ntended for use- by, or
accessible to, the public.”

Section 49 of the Act provides:

"Power to stop and search conveyance --Any officer
aut horised under Section 42, nmay, if he has reason to
suspect that any animal or conveyance is, or is about to be,
used for the transport of any narcotic drug or psychotropic
substance, in respect of which he suspects that any
provisions of this Act has been, or is being, or is about to
be, contravened at any tinme, stop such animal or conveyance,
or, in the case of an aircraft, conpel it to |land and--

(a) rummage and search the conveyance or part thereof;




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

(b) exam ne and search any goods on the animal or in the
conveyance;

(c) if it becomes necessary to stop the animal or the
conveyance, he may use all |lawful means for stopping it, and
where such neans fail, the animl or the conveyance may be
fired upon.™

Section 53 of the Act enmpowers the Central CGovernnent,
after consultation with the State Governnent to invest any
officer of the Departnent of Central Excise, Narcotics,
Custons, Revenue Intelligence or Border Security Force or
any other class of such officers with the powers of an
of ficer-incharge of a police station for the investigation
of the of fences under the Act.- The provisions of the Code
of Crimnal Procedure, 1973 have been nade applicable in so
far as they are not inconsistent with the provisions of the
Act to all warrants issued and arrests, searches and seizure
under the Act. Section 52 of the Act requires an officer
arresting a person under Sections 41, 42, 43 or 44, as soon
as may be, to informhimof the grounds for such arrest.
Every person arrested -and articles seized under warrant
i ssued under sub- section (1) of Section 41 is required to
be forwarded w thout' necessary delay to Magistrate by whom
the warrant was | issued. Sub-section (3) -of Section 52
provi des:

"(3) Every person-.arrested and article seized under sub-
section (2) of section 41, section 42, section 43 or section
44 shall be forwarded wi thout unnecessary delay to--

(a) the officer-in-charge of the nearest police station
or

(b) the officer enpowered under section 53."

Section 55 mandates an officer in-charge off a /police
station to take charge and keep in safe custody of articles
seized under the Act within the local area of that police
station which nmay be delivered to him (Enphasis supplied)
and shall allow any officer who nmay acconpany such _article
to the police station or who may be deputed for the purpose
to affix his seal to such articles or to take sanples of and
fromthem and all sanples so taken shall also be sealed with
a seal of the officer-incharge of the police station.
Relying wupon this Section M.Jayant Bhushan, learned am cus
curaie, submtted that as after the seizure the goods  were
sent to the Superintendent, Central Narcotic Bureau, / Kota,
who, as per |law, being incharge of a police station, had not
affixed his seal on the articles and the sanples, the whole
of the procedure followed being illegal, entitled the
appel lant to be acquitted. The argument, though attractive
on the face of it, when analysed in depth, is found to be
wi thout any substance. Wth the application of Section 51
read with Sections 52 and 53 of the Act, the officer
required to affix the seal etc., under Section 55 of the
Act, would be "the officer incharge of the nearest police
station” as distinguishable fromand officer incharge of a
police station enpowered under Section 53 of the Act. | f
resort is had to the procedure prescribed under sub-section
3(a) of Section 52, the applicability of Section 55 of the
Act would be attracted but if the arrested person and the
sei zed articles are forwarded under C ause (b) of
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sub-section (3) of Section 52 of the Act to the officer
enpowered under Section 53 of the Act, the conpliance of
Section 55 cannot be insisted upon. The distinction between
the officer incharge of the nearest police station and the
of ficer enmpowered under Section 53 of the Act is distinct
and clear. The distinction is apparently based upon a
reasonabl e object, because as in case the person and the
seized articles are referred to the "officer incharge of the
nearest police station’, a distinct agency, than the
"officers contenpl ated under Section 53 of the Act, cones
into the picture which requires the taking of sufficient
safeguards to protect the seized property in the interests
of the arrested persons.. The distinction is also evident
from Section 52A(2) of the Act. Keeping in view the
mul tifarious activities and the duties cast upon the officer
incharge of the police station under the Code of Crimna

Procedure and he being apparently busy with the duties under
the Code, the officers mentioned in Section 53 of the Act
have been mandated to take action for disposal of seized
narcotic ' drugs and psychotropic subst ances by filing
application which, when filed, has to be allowed by the
Magi strate as soon as may be. ~ W are of the opinion that in
the present case the procedure prescribed under Section 49
read with Section 43 was attracted, which, on facts, has
been found to be/followed. Keeping in mnd the facts and
circunstances of the case and the nandate of law, as
explained by this Court in Abdul Rashid | brahim Mnsuri’s
case (supra), we are of the opinion that the appellant had
not discharged the burden of proof in any manner to rebut

the presunption envisaged under Section 35 of the Act. He
has been proved to be transporting the opium with a
conscious mind and full know edge. All ingredients of the

of fences w th which he has been convicted and sentenced had
been proved by the prosecution

W find no nerit in this appeal which is accordingly
di smi ssed




